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PER: R.C. SHARMA, A.M.

These are the appeals filed by the assessee against the separate
orders of Id. CIT(A), Kota and Alwar dated 19/04/2018 and 28/04/2017
respectively for the A.Y. 2008-09 in the matter of order passed U/s 144
read with Section 147/271(1)(c)/271(1)(b) of the Income Tax Act, 1961

(in short the Act).
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2. From the record, I found that there is a marginal delay in filing
the appeal and therefore, after considering the reasons of delay, I

condone the delay and the appeal is heard on merit.

3. First I take ITA No. 41/JP/2019

In this appeal, the assessee is aggrieved for addition of Rs.

6,79,420/- on account of capital gains.

4, Rival contentions have been heard the record perused. In this
case, the A.O. got information that the assessee had sold his house
property but the capital gain was no disclosed by filing any return of
income. Accordingly, after issuing of notice U/s 148 of the Act, the A.O.
framed assessment U/s 144/147 of the Act. The A.O. noted that the
statement of assessee Shri Virendra Kumar Meena was recorded on
16/12/2010 by the Inspector at his residence. In reply to question No.
5, the assessee replied that house No. 1-E-26, Talwandi was sold by
him on 12/07/2010 for Rs. 12,90,000/- (stamp value was estimated at
Rs. 13,58,840/-). It was also stated that the house was jointly owned
by the assessee and his uncle Shri Sohan Lal Meena. It was further
stated that his uncle Shri Sohan Lal Meena and his family members

were also residing in the very same house. The reason for sale of house
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was that they want to repay the loan and finally the sale proceed was
utilized for repaying the loan and thereafter the assessee shifted to his

village.

5. I found that the house so sold was estimated for stamp valuation
was at Rs. 13,58,840/-, accordingly, the A.O. made the addition of half
the value of the house (in so far as the other house portion was
belonging to his uncle Shri Sohan lal Meena). I found that no deduction
for cost of acquisition nor benefit of indexation was given. I also found
that because of non-service of any notice to the assessee, the assessee
never produced the required evidence before the A.O. because he was
shifted to his village. After sale of the house, the proceeds of which was
utilized for repayment of old loans. It appears that the Id. CIT(A) has

also passed ex parte order and order of the A.O. was confirmed.

6. In view of the above facts and circumstances and in the
substantial interest of justice, we restore the matter back to the file of
the A.O. for deciding the issue afresh after considering the cost of
acquisition of the house. The A.O. is also directed to given benefit of
indexation and minimum income for which the assessee is not liable to

pay any tax. The assessee is also directed to appear before the A.O.
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within a period of 2 months from the date of receipt of this order. I

direct accordingly.

7. Now I take ITA No. 42/JP/2019

This is an appeal filed by the assessee against the order of the Id.
CIT(A), Kota, dated 19/04/2018 for the A.Y. 2008-09, in the matter of

imposition of penalty U/s 271(1)(c) of the Act.

8. As I have already set aside the quantum proceeding to the file of
the A.O., therefore, the penalty is also set aside to the file of the A.O.

to be framed afresh after deciding the quantum appeal.

9. In the result, both i.e. quantum appeal and penalty appeal is

allowed for statistical purposes only.

10. Now I take ITA No. 43/3JP/2019

This is an appeal filed by the assessee against the order of the Id.
CIT(A), Alwar dated 28/04/2017 for the A.Y. 2008-09, in the matter of

imposition of penalty U/s 271(1)(b) of the Act.

11. In this case, the A.O. has levied the penalty of Rs. 10,000/- for
non-appearance of the assessee on the fixed date of hearing and also

not submitting the documents desired by the A.O.. As I have already
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discussed in the quantum appeal that after sale of the house, the
assessee has shifted to his village, therefore, notice issued by the A.O.
was not served on him, which is a reasonable cause for not appearing
before the A.O.. Accordingly, I do not find any justification for the
penalty so imposed, therefore, the A.O. is directed to delete the penalty

of Rs. 10,000/-.
12. In the result, this appeal of the assessee is allowed.

Order pronounced in the open court on 10™ April, 2019
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